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SCOPE OF ANALYSIS

The City of San Diego (“City”) has asked Burke, Williams & Sorensen, LLP
(“Burke”). to review and analyze the facts and documents leading to the City’s decision
to enter a lease-to-own agreement (the “Lease Agreement”) for the office building
focated at 101 Ash Street in San Diego (the “Property”), effective January 3, 2017, with
101 Ash, LLC, an entity owned and controlled by Cisterra Deveiopment, Inc. (“Cisterra”),
a San Diego-based development company.

This review was requested because, after the City entered into the Lease
Agreement and initiated remodeling efforts for the Property, it learned that nature and
extent of the asbestos on the Property was different than initially understood,
particularly with respect to the susceptibility of the asbestos to sloughing and to the
release of contaminants if disturbed during the remodeling work. This discovery
necessitated that the City relocate any City employees working there, and delayed the
City’s ability to use the Property as planned. The unexpected nature of the asbestos at
the Property led to questions regarding the adequacy of the City’s due diligence on the
transaction, such as whether the City had conducted all investigations it should have for
a transaction of this nature.

The City entered into the Lease Agreement on January 3, 2017. In conducting its
analysis, Burke relied on the records provided to # by the City preceding this date,
including (i) the Lease Agreement itself, (ii) various City staff reports regarding the
transaction, (iii) the available appraisals of the Property, and (iv) the pre-transaction
“due diligence” documents that the City had received from Cisterra prior to entering into
the transaction, inciuding documents Cisterra had apparentty received from the prior
occupant of the Property, San Diego Gas & Electric (i.e., Sempra Energy).
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asbestos on the Property, including but not limited to (a) an important Phase i
Environmental Assessment from 2014, and (b) an appraisat obtained by Cisterra dated
August of 2016. Based on is receipt and review of these records, the City likely had
sufficient information to mandate further investigation of the asbestos at the
Property as a matter of reasonable prudence.

Secondarily, this office has concerns regarding the broker-like role that Cisterra
played in the City’s acquisition of the Property, and the City’s nearly exclusive reliance
on the reports and information provided by Cisterra in conducting its due diligence,
particularly in light of the fact that the Property was being soid “as is,” with very strong
exculpatory language in the Lease Agreement absolving Cisterra of any fiability. While it
is customary for a purchaser to rely on reports and disclosures provided by the seller
(such as appraisals and environmental reports), a contract containing strong
exculpatory provisions in favor of the seiler {including, in this instance, a full release and
waiver of any right to sue) increases the importance of the purchaser commissioning its
own reports to investigate the property.

City staff has provided muitiple justifications for structuring the transaction in this
manner. These included (i) a refusal of the prior owner (Sandy Shapery) to sell the

Property to the City at a reasonable price, necessitating that the City use Cisterra as a
“middleman” to obtain 2 more reasonable price?, (ii) an inability to obtain bond financing

in time to close on a purchase from Cisterra under Cisterra’s required timetable, and (iii)
the fact that Cisterra’s purchase agreement from the former owner could be interpreted
as prohibiting an assignment of Cisterra’s purchase rights.2

It is not within this office’s scope of review to address the validity of those
justifications, which appear to be reasonable on their face. However, that structure
underscores the importance of the City conducting its own review of any
potentiai issues raised by Cisterra’s disclosures, such as an independent
investigation of the extent of any asbestos on the Property, as referenced above.

1 According to the City’s staff reports and Ms. Thompson, although the City was approached by the former
owner regarding a purchase of the Property in 2018, the City passed on this opportunity because the
offered sale price was $100 million, whereas the property only appraised (according to an appraisal
obtained by Cisterra) for $67.1 million. Although Cisterra was later able to purchase the Property for $72.5
million, according to Ms. Thompson, it is our understanding that Mr. Shapery was not willing to offer a
similar sale price to the City, instead believing that the City should be willing and able to pay more.

2 This office was provided a copy of the analysis conducted by the City Atorney's Office, which

determined that the language in Cisterra’s purchase agreement from the prior owner could subject any
assignment of Cisterra's purchase rights to legal chailenge.
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According to this report, “{tjhe purpose of the assessment was to provide an
objective, independent, professional opinion of the potential repair and
deferred maintenance costs associased with the subject property, as weil as
estimate the minimum ongoing capital reserves necessary to maintain the
property for its current usage.” (Page 1 [emphasis added].)

The report broke the building down into approximately 24 different components,
and evaluated each component’s need for ongoing maintenance or repairs. The
vast majority of these sections ended with the phrase: “No items of deferred
maintenance were observed. Routine maintenance of the {[component in
question] will be required over the evaluation period.”

The report also contained an express disclaimer for agsbestos, stating that
“This Report does not confirm or deny the presence or absence of items such
as mold, asbestos, environmentai conditions or hazardous substances on this
property.” (App. F [emphasis added].) it also listed asbestos as an “Out of Scope
item.” (Table Section 11.1.11))

2. APhase | Environmental Site Assessment, dated November 26, 2014, by AEI
Consultants Environmental & Engineering Services, for Washington Capital
Management, Inc.

Although this report exciuded asbestos from the scope of its analysis, it
nevertheless contained the following statements on that subject, including a
statement that “a thorough asbestos survey is required . . . prior to
demolition or renovation activities™:

“Due to #he age of the subject property building, there is a potential that ACMs
{asbestos-containing materiais] are present. According to a prior report, an
asbestos survey completed at the subject property in May 1988 identified
on-site friable spray-on fireproofing, acousticai popcorn ceiling finishes
and pipe elbows as asbestos containing. Based on the presence of ACMs,
AEI recommends the property owner develop and implement an Operations and
Maintenance (O&M) Plan for the subject property which stipulates the
identification, assessment, repair and maintenance of building materials to
protect the health and safety of the building occupants, visitors to the site, and
the environment. Observed suspect ACMs were in good condition and are not
expected to pose a health and safety concern to the occupants of the subject
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= tivitias
[emphasis added}.)

In addition to these comments, this report from aiso contained, in its Appendix E,
a separate Phase | Environmental Site Assessment, dated July 14, 2004, by 1V}
international, inc., commissioned by Morgan Stanley. This 2004 report contained
the foflowing additional statement regarding asbestos:

“Friable asbestos containing spray-on fireproofing and pipe elbows are
known tc exist at the Subject. According to an interview with Mr. Sheidon
Glady, the Facilities Manager, Floors 17-18 were renovated and all asbestos
containing material inciuding friabie ACM from these floors have bgen
abated. In addition, non-friabie waliboard assemblies, buili-up roofing
system components and cooling tower fiilt may contain asbestos. Thess
friable and non-friable materials were identified in good condition. VI
recommends that these materials be maintained in good condition under the
existing Asbestos Operations and Maintenance (O&M) Program and keeping the
current O&M in place at the Subject.” (App. E, 2004 Phase {, p. 1 [emphasis
added]); see also id. at pp. 26-28.)

The 2016 Reports

in addition to the 2014 documents, the City alsc received and reviewed reports
commissioned by Cisterra in 2016. These reports are important because (i) they are the
most direct embodiment of the representations made by Cisterra to the City regarding
the Property, (ii) they are the closest in time to the transaction in comparison to any of
the other due diligence materials in the City’s files, and, (iii) to the extent the City merely
relied on the due diligence conducted by Cisterra, they in effect constitute the City’s own
due diligence efforts.

The 2016 reports include the above-described Appraisal (August 12, 2018) and
the BOV (September 12, 2018), as well as the following additional reports'*:

" in addition, the 2016 reports also include a Preliminary Title Report. dated August 3, 2016, by Chicago
Titte Cornpany.
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iss own property-condition reports in light of the strong excuipatory
provisions in the L.ease Agreement (including the release, the “as is” clause,
and the provisions putting the responsibility on the City to determine the extent of
“Hazardous Materials”). Because these provisions potentially absolved Cisterra
of liability relating to the nature and extent of its disclosures, it was particularly
important that the City perform its own, independent due diligence relating to
issues that were of importance to the City.

the Clty recelved and rewewed the reports from 2014 and the Sempra abatement
records (and the Appraisal, which also mentioned the historical presence of
asbestos on the Property) prior to the Lease Agreement, City staff had
sufficient information to mandate conducting a “Phase Il Environmental
Assessment” or other appropriate analysis to review the Property for the
full extent of asbestos, for a prudent investigation of the transaction. This is
particularly true in light of the Phase | assessment from 2014 that stated as
follows with respect to evaluating the effect of potential renovation activities on
the Property, which Burke is informed the City planned here:

“Due to the age of the subject property buiiding, there is a potential that ACMs
[asbestos-containing materiais] are present. According to a prior report, an
asbestos survey compieted at the subject property in May 1989 identified
on-site friable spray-on fireproofing, acoustical popcorn ceiling finishes
and pipe eibows as asbestos contalning. Based on the presence of ACMs,
AEI recommends the property owner develop and implement an Operations and
Maintenance (O&M) Plan for the subject praperty which stipulates the
identification, assessment, repair and maintenance of building materials to
protect the health and safety of the building occupants, visitors to the site, and
the environment. Observed suspect ACMs were in good condition and are
not expected to pose a health and safety concern to the occupants of the
sub:ect pr0perty at thls tlme mmgﬂmmmudmmmmﬂm

renovatjon activities that may disturb ACMs " (Phase | Environmental Site
Assessment, dated November 26, 2014, by AE! Consultants Environmental &
Engineering Services, for Washington Capital Management, Inc., pp. iii-iv, and
30-31 [emphasis added].)
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* Any third-party agreements applicable to the property, including any ieases or
service coniracts, and an accounting of any owed amounts under those
contracts, either to or from the property owner, and/or a certification that there
are no leases and no amounts owed. (This does not appear to have been
obtained here, at ieast according to the City’s due diligence files.)

*  Acopy of any pending claims relating to the property. (it is unknown whether any
such claims exist, but none appear to have been provided.}

B. i City’ Vi r

Separate from whether the City compiled the standard due diligence documents
and/or conducted the all prudent investigations, the history of the transaction gives rise
to other concerns regarding the City’s overall structure and review of the transaction,
particularly in iight of Cisterra’s role as a mere “middieman.”

First, there is the question of why the City chose a lease-to-own option over the
purchase option, which wotld have saved the City at least $17 million. The reasons
provided by City staff are (i} that the original owner, Mr. Shapery, refused to sell the
Property to the City at a reasonable price that approximated its actual value, apparently
believing it was worth more to the City than to private parties such as Cisterra, (ii) that
the City would be unable to secure bond financing for its purchase of the Property in
time to close under Cisterra’s required timetable, and (iii) that Cisterra’s purchase
agreement from Mr. Shapery could be interpreted as prohibiting an assignment of
Cisterra’s purchase rights (a conclusion that is supported by an analysis conducted by
the City Attorney’s Cffice).

As noted above, these explanations appear reasonable on their face, and it is not

within the purview of this memorandum to analyze them. That said, there are at least
some questions raised by these explanations that are not answered by the kiown
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facts.s First, based on the terms of the Cisterra Purchase Agreement (see Section 4.6
thereof), it is clear that Mr. Shapery knew that, in selling the Property to Cisterra,
Cisterra was seeking to turn around and sell or {ease the Property to the City. Thus, he
shouid have had an equal incentive to seli at an unreasonably high price to Cisterra.

Second, the bond-financing problem was merely a timing one, and the City did
not appear to be under any particular time constraints that wouid have prohibited it from
simply waiting until it couid obtain bond financing before closing on the deal. On the
contrary, the “early 2017” time constraint appears to have been imposed by Cisterra,
based on its deal with the Shapery entities.'® However, that timing concern shouid not
have tied the City's hands.

Third, on the issue of whether the Cisterra Purchase Agreement disallowed an
assignment, white it is understandable that the City did not want to risk legal action
challenging any assignment, it is unclear why the City did not push Cisterra more on this
issue. Cisterra was clearly contemplating a potential assignment to the City when it
entered into its purchase agreement with the Shapery entities, meaning it should not
have agreed to language that was ambiguous in that respect. Moreover, after it entered
into that agreement, it signed the “non-binding agreement” with the City representing
that it “is able and wiiling to assign its righ#e under the [purchase agreement] to
the City.” If the Cisterra Purchase Agreement disallowed an assignment, this was, in

15 One question is whether Ms. Thompson, Deputy COO Ron Villa, COO Scott Chadwick, and a member
of the City Council misrepresented the transaction to the public and other members of the City Council.
According to an email from Mr. Vilta on September 1, 2018, there was a belief that “we will not be able to
achieve approval for a purchase at the $72m price” and “the fact remains that the general public and
policy makers may not be able to get behind paying more for the building then the ‘appraised vaitie.”
Apparently on September 16, before the revised transaction was scheduled to be presented to a City
Councit Committee, Ms. Thompson and Mir. Vilta met with Council President Todd Giloria and two of his
staff members for an “update® on the transaction; Mr. Gloria had previously been skepticai about the
jease-to-own structiure when it was used for a prior acguisition, but was supportive of the 101 Ash
fransaction when it came to the Committee and made the Council motion to approve the Lease
Agreement. The discussions during the update could be informative about why the City went forward with
the transaction despite the unfavorable language in the Lease Agreement, the due diligence materiais
available to the City, and the substantially higher cost of the lease-to-own structure. However, wé were
unabie to obtain the City Attomey’s approval to interview Mr. Gloria or his staff (all of whom are no longer
in the employ of the City}).

18 according to Ms. Thompson, for Cisterra to secure the Property, it had to have a proposed tenant in
place at the time it closed. Thus, based on the timing of Cisterra’s purchase at the end of 2018, the City
did not have sufficient time to secure bond financing for its own immediate purchase.
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effect, an affirmative misrepresentation cn which the City could have potentially pushed
Cisterra for a sofution.??

Overall, these facts give rise to the potentiai that Cisterra received a better deal
from the City than the City could have otherwise negotiated. Indeed. despite the
potential for a purchase of the Property directly from the former owners, and the iack of
necessity of Cisterra’s involvement in the transaction, the end resuit was that the City
leased-to-own the Property from Cisterra, and that Cisterra made a substantiai profit
merely by acting as a conduit. Moreover, it did so only after Cisterra agreed to purchase
terms from the former owners that preciuded the City from acquiring Cistefra‘s
purchase rights, despite Cisterra’s express representations that it could assign them.

This impression is further underscored by the “due diligence” documents
obtained and reviewed by the City for the transaction itseif. As noted above, ali of the
contemporaneous (i.e., 2016) reports in the City’s files were coramissioned by Cisterra,
presumably as part of its own due diligence to purchase the Property from the prior
owner. In contrast, the City appeared to commission pone of its own reports, and
instead refied exclusively on those of Cisterra, which could have been deficient—-and, in
fact, were deficient, at least in its failure to review the Property for asbestos.

Although it is customary for a purchaser to rely on reports provided by the seller,
a contract containing strong exculpatory provisions against the seller’s nondisclosures
{such as the Lease Agreement here) counsels towards the purchaser commissioning its
own reports for confirmation, for the excuipatory provisions in the contract have the
potential effect of rendering the selier’s representations of littie to no vaiue. Thus, undeyr
best practices, the City should tikely have comtissioned its own reporis here,
rather than relying exclusiveiy on the reports commissioned by Cisterra.

37 Aithcugh not clear-cut, the City has an argument that the “non-binding agreement” is not. in fact, nor:-
binding, at least with respect to enforcing this representation. Although the agreement states it is non-
binding, it contains mutual covenants and promises that appear to be supported by consideration.
According 1o the agreement, it was entered into because, at the time. Cisterra was on the eve of making a
non-refundable deposit to the prior owner, as a result of which Cisterra desired to bind the City to
pursuing certain options for acguiring the Property. Two of those options were to either acquire Cisterra’s
purchase rights or lease-to-own, as discussed above. However, a third option was a “‘walkaway,” under
which, if the City chose not to acqtiire the Property. it would be required to compenaate Cisterra for
the expenses it incurred in purguing the Propeity, inciuding the non-refundabie deposit. In light of
such terms, a binding contract may have been formed. Moreaver, even absent a binding contract, the
non-binding agreement couid nevertheless be deemed tc contain binding representations of fact ont which
the City relied in moving forward with the iLease Agreement.
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Moreover, this exclusive reliance on Cistefra, and the use of Cisterra as a
“middleman” o obtain the Property from the prior owner, creates an additional probiem,
in that it acts as a potential liability shield for both Cisterra and the prior owner, for which
Cisterra acts as an effective “buffer.” For instance, if Cisterra claimed that it was
ignorant of the presence of asbestos on the Property (which would likely shield Cisterra
from liability for nondisclosure), there would be little the City could do to disprove that
ignorance, because Cisterra never occupied the Property and may have paid iittie
attention to the due diligence documents given its ptan to simply transfer the Property
“as is” to the City. indeed, Cisterra’s limited role as a temporary transferee, together
with the strong exculpatory provisions in the Lease Agreement, would have
specificaliy dig-incentivized Cisterra from conducting a proper due diligence, so it
coutd remain “deliberately ignorant” of the Property’s condition.

In contrast, had the City purchased the Property directly from the prior owner, the
City could have known, based on the prior owner’s long ownership history, that the City
could obtain a full and complete picture of the Property’s condition. Moreover, the City
could file 2 lawsuit against that prior owner if any of the disclosures were inadeguate or
the Property was otherwise defective. in contrast, with Cisterra as a “buffer,” the City
has no option to seek any information or remedies from the former owner.

C.  PEropriety of Degl Yerms

Finally, the City has asked this office to opine on whether the terms of the Lease
Agreement between the City and Cisterra were consistent with what is customarily seen
in real-estate transactions of this nature. The answer to that question is not
straightforward, in that there is no “one size fits all” for the terms of real-estate deals,
including those involving public agencies. The terms of such deals can vary widely,
depending on variables such as market conditions, the parties’ relative bargaining
strengths, the urgency of each side’s need to buy or sell, and other factors. Thus,
whether deal terms are appropriate in a given instance are very much based on the
facts and circumstances of that case.

Here, it is this office’s opinion that the terms of the Lease Agreement were, in
fact, disproportionately unfavorabie to the City, on the specific issue of the exculpatory
provisions in favor of Cisterra. Although such strong exculpatory provisions can be
appropriate under the right circumstances, such as when the buyer has conducted a
thorough review of the property as part of its due diligence, and/or is not concerned
about the condition of any structures (for instance, because it pians to demolish and
replace them), here such provisions were not appropriate specifically because of the
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iow level of independent due diligence conducted by the City, and the City’s exclusive
reliance on the reports and representations provided by Cisterra.

As noted above, the City did not commission any of its own reports, and likewise
did not foliow up on any of the information in the reports provided by Cisterra and/or
Sempra, such as by conducting additional environmental review to determine the
degree of asbestos on the Property. Meanwhile, although the reports provided by
Cisterra put the City on notice that there was at least some asbestos on the Property,
they did not provide a complete picture of that issue, which could only be obtained
through further investigation. Under these circumstances, it was particularly dangerous
for the City to release Cisterra from liability for any of its representations (which is what
the Lease Agreement does on its face) and/or {0 accept the Property “as is.”

As an alternative to what occurred here, this office would have recommended
that either (1) the City conduct the additional due diligence investigation suggested in
this report, or (2) require specific disclosures and representations on important issues
(such as the Property’s condition) from Cisterra, and make those representations a
binding part of the contract.

As a summary of the above, this office has determined, based on the documents
provided to us for review and this office’s discussions with Cybele Thompson, that the
City did not follow best practices in regard to the due diligence performed for the Lease
Agreerment transaction, in the following respects:

1. The City does not appear to have followed up on the available information
concerning the presence of asbestos on the Property with @ more detaited
evaluation of that issue, such as a Phase il Environmental Assessment or
similar evaluation of the full extent of that hazardous material.

2. As an exampie of the preceding point, it appears that the City did not
follow the recommendation of at least one report in its possession
regarding asbestos, which specifically recommended a “"thorough
asbestos survey” prior to any “demolition of renovation activities.”

The report iri question is the Phase { Environmental Site Assessmerit,
dated November 26, 2014, commissioned in relation to a 2614 mortgage
ioan on the Property. Although it is unclear who provided this report to the
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sold “as is,” without any warranties or representations from Cisterra)'s, a release and
waiver of claims against Cisterra refating to the conditicn of the Property?9, and specific
disclaimers regarding “Hazardous Materiais”2? {which is defined to include asbestos)
and the City's responsibility for determining the presence of such materials on the
Property. In the event the City were to contemplate iegai action against Cisterra

® The “as is” clause is contained in Section 1(b), which states:
TENANT EXPRESSLY AGREES TO LEASE THE PREMISES AND EACH PART THEREOF “AS
1S" AND “WHERE IS”. LANDLORD SHALL NOT BE DEEMED TO HAVE MADE AS OF THE
EFFECTIVE DATE, AND LANDLORD HEREBY DISCLAIMS, ANY WARRANTY OR
REPRESENTATION, EXPRESS OR IMPLIEC OR OTHERWASE, WITH RESPECT TO THE
SAME OR THE LOCAT!Of, USE. DESCRIPTION, DESIGN, MERCHANTABILITY, FITNESS
~OR USE FOR ANY PARTICULAR PURPOSES. CONDITION OR DURABILITY THEREOF, OR
AS TO THE QUALITY OF THE MATERIAL OR WORKMANSHIP THEREIN, ORAS TO
LANDLORD'S TITLE THERETO OR OWNERSHIP THEREOF OR OTHERWISE. {T BEING
AGREED THAT ALL RISKS INCIDENT THERETO, EXCEPT AS OTHERWISE SET FORTH
HEREIN, ARE TO BE BORNE BY TENANT. IN THE EVENT OF ANY DEFECT OR DEFICIENCY
OF ANY NATURE iN THE PREMISES OR ANY PROPERTY OR FIXTURE OR QTHER ITEM
CCNSTITUTING A PORTION THEREOF, 'WHETHER PATENT OR LATENT, EXCEPTAS
OTHERWISE STATED HEREIN, LANDLORD SHALL HAVE NC RESPONSIBILITY OR
LIABILITY WITH RESPECT THERETO. THE PROVISIONS OF THiS SECTION 1(b) HAVE
BEEN NEGOTIATED AND ARE INTENDED TO BE A COMPLETE EXCLUSION AND NEGATION
OF ANY WARRANTIES BY LANDLORD, EXPRESS OR IMPLIED, WiTH RESPECT TO THE
PREMISES OR ANY PROPERTY OR FIXTURE OR OTHER ITEM CONSTITUTING A PORTION
THEREOF, WHETHER ARISING PURSUANT TO THE UNIFORM COMMERCIAL CODE OR
ANOTHER LAW NOW OR HEREAFTER IN EFFECT OR OTHERWISE.

*8 The release in Section 1{c) states:
As of the Commencement Date, the Tenant, and its agents, members, partners, employees,
rapresentatives, officers, directors, agents. related and affiliated entities, successors and assigns
(cotlectively, the “Tenant Parties”). hereby fuily and irrevocably release Landiord and each
person or entity acting by or on behalf of Landlord, and any member, partner, offices,
director, employee, agem, aifiliate, successor or assign of Landlord (collectively, the
“Landlord Parties”) . . . for any cost, loss, liability. damage, expense, demand, action or cause of
action ("Claims”) arising from or related to any matter of any nature refating to, and condition
of, the Prermises, inciuding any iatent or patent construction defects, grrors or omissions,
compliance with law matters, Hazardous Materiais and other environmenta! matters within,
under or upon, of in the vicinRy of the Premisas, (Emphasis added.;

20 Section 1{a) states:
The Premises are ieased to Tenant in their present condition without representation or warranty
by Landlord and subject to the rights of parties in possessicn, to the existing state of title and to
all applicable legal requirements now or hereafter in effect. Tenant acknowiedges that it is
sufficiently familiar with and knowifedgeabie about the physical condition of the Premises,
inciuding any eiements of deferred maintenance or the presence of any Hazardous
Waterials and is not raelying on any representation or warranty by Landlord with regard to
the condition of the Premises, and Tenant finds afi of the same satisfactory for all
purposes. (Emphasis added.)
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regarding the adequacy of the disclosures made by it prior to the Lease Agreement
(e.g., the adequacy of its disclosures regarding the nature or extent of asbestos on the
Property), these exculpatory provisions would likely preclude such action given their
strong terms.

With respect to the “as is” clause, its protections would oniy extend so far.
Despite such a provision, Cisterra had a common-law obligation to disclose any facts
within its knowledge that materialiy affected the value or desirability of the property to
the City, if Cisterra was aware that those facts were not known fo the City or within
reach of the City’s “diligent attention and observation.” (Lingsch v. Savage (1863) 213
Cal.App.2d 728, 735, Stevenson v. Baum {1998) 85 Cal App.4th 159, 165.)

Under this rule, an as-is provision will oniy immunize a seller (here, Cisterra) from
defects to real property that are visible to or observabie by the buyer (here, the City).
(Lingsch, supra, (1963) 213 Cal.App.2d at p. 742.) In contrast, however, an as-is
provision does pot immunize a seller who, through fraud or misrepresentation,
intentionally conceals materiai defects not otherwise visibie or cbservable to the buyer.
(Shapiro v. Hu {1986) 188 Cal.App.3d 324, 333-334.) Similarly, “‘where the seller knows
of facts materially affecting the value or desirability of the property which are known or
accessible only to him and also knows that such facts are not known to, or within the
reach of the diligent attention and observation of the buyer, the seller is under a duty to
disclose them to the buyer.” (Lingsch, supra, (1963) 213 Cal.App.2d at p. 735
[emphasis added].)

Granted, this office has been given no evidence that Cisterra failed to provide
any known information to the Gity regarding the Property or its condition, such as on the
issue of the nature and extent of the asbestos on the Property. On the contrary, Cisterra
appears to have provided to the City all of the documents it received from the prior
owners on that issue. Thus, at least under the facts as currently known to this office, it
appears that the City would not be able to make use of the above “exceptions” to the
‘as is” clause.

Similar rules apply to the release, under which the City purported to waive any
claims against Cisterra that relate in any manner to the condition of the Property. “As a
general rule, a release, indemnity, or other exculpatory provision is binding on the
parties and enforceable as long as it is clear, explicit, and comprehensible in the
essential details.” (Contractuat provision against fraud liability—Exculpatory clauses
generally, 1 Cal. Real Est. § 1:172 (4thed.).)
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Again, however, the City would have an argument that this raiease couii 1ot be
enforced as against a claim of fraud or nondisclosure relating to the Lease
Agreement. Under California iaw, “[a}li contracts which have for their objective, directiy
or indirectily, to except anyone from responsibility for his own fraud, or willful injury to the
person or property of another, or violation of law, whether willful or negligent, are against
the policy of the law.” (Civ. Code § 1668.) In this regard, Civii Code section 1568
‘negates a contractuai clause exempting a party from responsibitity for fraud or a
statutory viclation only when all or some of the elements of the tort are concurrent or
future events at the time the contract is signed.” (Sf 88 Li.C v. Variel Wamer Venturas,
{LC (2018) 29 Cal.App.5th 146, 148 [emphasis added].}

Thus, Cisterra could not rely upon the release to shield it from fraudulent
statements or negligent nondisciosures that it made to induce the City ¢ enier inte the
Lease Agreement itself. {Contractual provision against fraud liability—Excuipatory
clauses generally, 1 Cal. Real Est. § 1:172 (4th ed.}.) However, noted above, this office
has been given no evidence to support such a claim of misrepresentations or
pondisclosures by Cisterra in relation {o this transaction.

& W %

Should the City have any follow-up questions ccncerning the foregoing, please
do not hasiiate to contact us.
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