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TO: Jim McNeil!, Assistant City Attorney, City of San Diego 
FROM: Burke. Williams & Sorensen. llP 

Brian A. Pierik Esq. 
Mark J. Austin, Esq. 

DATE: April 7, 2020 
RE: Transaction Review: 101 Ash Street lease-to-Own Agreement

SCOPE OF ANALYSIS 

The City of San Diego ("City") has asked Burke, Williams & Sorensen, LLP 
("Burke"), to review and analyze the facts and documents leading to the City's decision 
to enter a tease-to-own agreement (the "lease Agreement") for the office building 
located at 101 Ash Street in San Diego (the "Propcrtx_"), effective January 3, 2017. with 
101 Ash, LLC, an entity owned and controlled by Cisterra Development, Inc. 
("Cisterra"), a San Diego-based development company. 

This review was requested because, after the City entered into the lease 
Agreement and initiated remodeling efforts For the Property, it learned that the Property 
contained a greater amount ot asbestos than the City had previously understood (to the 
extent the City understood there was asbestos on tho Property at all), necessitating that 
the City relocate any City employees working there, and delaying the City's ability to use 
it as planned. The unexpected extent of asbestos at the Property led to questions 
regarding the adequacy of the City's due diligence on the transaction, and whether the 
City had made all inquiries and conducted all investigations it should have for a 
transaction of this nature. Burke was retained to assist the City in answering these and 
related questions. 

In conducting its analysis, Burke relied on the records provided to it by tile City, 
consisting or the Lease Agreement itself and the pre-transaction "due diligence" 
documents provided to Burke by Jim McNeill on February 18, 2020. Thes<� records did 
not include any post-transaction documents, such as records relating to the discovery or 
the asbestos. or any orders by state or county agencies regarding Lile City's occupancy 
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V.

ofthe Property.ThedOcumell,と

を1港,8き滝十恕,Iude any COrrespOndence or agreements
between the city and its tcss(

To the extent additiOnal records rnay assist Burke in evaluating the transactiOn,

鰍g写締i諮ぎ鶏辞k尾糧躍塁¶醜号解澪脇♂¶糠熙:話を龍
武of this review.Burkets abitity to cOnductthOse inteⅣ

iews
cent covID‐ 19 pandemic an3 the resuitant“ stay at home"

‖鰍盈記縄.d msttag⊆ Bttkげs an』
"s has been
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I.   EXECUTIvE SuMMARY

記X算ギ‖翠罠i::盈澤
R解;縦!超連とみ路縣潔

°n he adequacy σ he
ch、″as tikety deFicient in

The mOtt cenlral d hese d師 dendesに hsttЮ bttbwttpOnheavttaЫ e
怒盟ζttl誕菅認鯉T:需遣紀縄I弦誕:翠常:rζ需扉亀9縄二苫FI壻鷲∴協踏have shOwn he的‖exttntlを

Fぎ:,脇樹載濯
erり and he liktty etted OF dね turЫ nghe asbestos with improverTl

竹ans叡舟言評?:亀渋亀黒踪ぎ:dVed and had he oppottu雨りb re萌 ew,試 hedme σ he

燥総 控竜繰 畿策畿
駕 甲!肌忌恐鰹 紹 舟滞精肥nd

ll obtained by(3isterra):the city IIkety had sutticient

Property as a gnatter Of re」 Sど汗::杞,諄1とき1こと,inVestigation ofthe asbestos at the

bЮk9f鷲監i鶏館洛揚露袢t,と引:乳8写解鵠解認R〕盤脱
〕as a whOle,and its exclusive

ty was being sOld“ as is,''
vided by the se‖er(such aS
19 strOng exculpatoryprovisiOns againstthe se‖

eドs disctosures and nOnd超 しiOsures(inCtudingt in this
instance,a fu‖ release and waiver or any rightto sue)increases the impOttance ofthe

l留縣酬貯洲m歯 :注ζ協鳥絆器民!響
haV劇回y have dOne so
nnllssIOned by Cisterra.

認露:1肥寄吊湘併ぉ幣ihe諸問,辮
iだ

I解
素ξ龍亀髯招:招君黙齋稽

eσ

雉記′[,精協を,訛魂酬穐電絲F途淵e
ssed on this Opportunity because the Orered sale price was

招と罵繋
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胤翌縄∴慧良宅苦獄訊二!協繁ど,
ほ言:ま兵掻恕忌g‖黙ζ:忌鞘暑弓

ment ttHhe PЮ petty的「8725雨山嶋m鯰h猟 hen used
吊訴rlき鰐比憔ξtttttt楷響解冊洋FSappttettyhthe wOrks even as Cisterra n(
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ぎ澤:辞受H軒帯毎卓1珊煮:阜押ぜ

鼻蝕岳鴛争輔1彗ξ鞣韓贄「
f relying t(ヽO heavily on cisterrais due

2016.HOwever,neither Of these
bestOs On the Propetty.In facttthe Phase
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'RV,181?。
3657‐ 7′21v3



ヽ

DRAFT MEMO
Ap画17.2020
Page 5

h∞m utt cister確印的m矧帥
踏脚発組辮lg津;F鳩精阻認 鯨ゝ附ξ郵軟粗知ll

錦 瑞 脇
基 鞘 阜恐ポ塊&昭 溜 」R::議

he PЮpertyxtt a Phase l
to the Phase t assessment

鍵R記ぜと写:帯ざ記旱烈器」
de研俺Ch雨c』 documetts十

二亀唱温解t″
5回討ng b

ite asbestos On every ЛOOr ofl

〕nce orthese older repons in the cityls files.10gether vvith

も淫はヽ怒守8曽誹」:鴛ど龍照彗::縄溜血bn d

黒路T粽出Rttl緞:∴溢
「
:i:把:'絆 Fよ‰哲ボ:開さ協計と,how

品沼吼E留鰍鵜強鶏粧甜縄;解緒懲寵も脇胤艦answers tO the above questiOns cOuld impactthe effect Of
these records On the City's cOnstructive nOtice。

w耐的 縫 盟 評と電獣 濡
瞼 Meσ  ⑤輸 がs∞mmmttliOns渭配 he mmtt h

,賛寵ぎ隠 踏よF監ぎ呂H旧腱ved an ehttbyropetty,in patt by
exclusivety On cisterra's less■ nformauve 2016
3.To fu‖ y evatuate these issues,this Ofttce would need tO

who communicated with cist,「 ra regarding the transacMOn,
and review any written cOrn『 nunicatiOns with cisterra on the suゅ ject.In additiOn,it wOuld

線超踏聰絆どiょ記脇鷲協孫誓ittvpOSSessOnσ heⅣ争2餌 6
咄h ttsped b he Lease Ayeemet tdt k co耐 函

脇F「瑞弼ξ製辞呼
:とぼ旱‖:盈盈冨悪詫増g球::廿s Mate面札いwhichに

Ⅶ選E鷲承PttS景|:謝・吼駕
tiだ

沼解♂路記
based On the presence of

聴iC?mmunicattons with the City
Parious repOns in its ttdue d‖
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II.

A. The City's internat statt ReDOrts

古驚s話路1阜ξ罠路幣ヽ岳IP41MH"aЮ
 b he MomOrandum帥悧edいReport Ю he Chy cOurlclli¨

腔澪辮掟博淋牌齢!猟む脚細i猛塁柵

l猾兵埋琺弊縄靴脇謎!吊搬 ii忌熾dttby
reement,as nO resOtution tO
・ovided by the City inctude twO

dtO al・RequestfOr cOunc‖
,dated september 9,2016
Budget Analyst Report,い dated

ty Council Docket Dateい of octObe『 17,2016)(the WOIB
md the Lease Agreemmぬ

既樹絲:ぜ紹協:d
脇珊凧脇:,pЮ梶辮杵躍ic照::解乱n雨ぃ。dober oF 2餌 6 and
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Against this backdrOp,in Or about 2016,the Property's Forrner owner,which is

notidentified in the documents,2。 frered to se‖ the PrOpetty to the City for S10o rnillion.
Howevertthe city passed on this OfFer because the Property onty appraised for S67.1

1illion value was stated in an appraisal

6t and conducted by Fo Davis Rcal Estatei
,alis inctuded in the City's due d‖ igence ttles・
lditionlit stated thatthe Propony had the

Fo‖ owing histOry with asbestos:

The bu‖ ding cOntains asbestos fireproofingo RepOttedly,it has been
removed in a‖ accessible areas on ttoOrs l and 1 7 through 19。 On the
remaining f100rs the asbestos beiow the fioor decking has been removedi

on the underside oFthe ttoor decking the asbestos has been

encapsulated.An operations and rnaintenance prOgrarn has been in place

since the 1990s,This is typica‖ y adequate itcOnStructiOn or
maintenance wOrk is not‖kety to disturb it.

(Appraisal.p.40 temphasis added〕 .)

AFter the Cityts rejection ofthe sloo rnillion sale pricet Cisterra entered intO an

蔀識j靭な彙珊齢赳鷲輔剥亀琳鞘
opetty directty f「om the prior Owner via an
,r a total“ nancing cost Of 3110.6 rnillion over

over 20 years(for a tOtal cost of 3127.8

'ded〕

。)in Other wordsi before cisterra had

群BIこ群鶏鵠:ず絲略補ζ線旅鑑rれ齢錦評亀駕を得髯ζ:鮮
n

協袢1詔解解琴牌ド沼Sl淵た絲,my dd nd Smpり
engage in futthtt neg前莉Ons

diligettlttl胤無Sξ詈写況1酬;i:H電

'脇

浮粍辞監:沼饂溜f織,

こ::.,稀評解認il錆,R汽潔拝燻
I督

品
tぎ

急跳
〉
駐献 &≒ B:Bざ1♂陥R4!

ξ♀岳怒YttI訛」解瑞・乳
H°W搬濡:S矧;冦!名阻!忌飩hЮtth 1998測呼Semra)wn the Propetty
vith Cistera is notin the city・ s due d‖ igence i‖ es.
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議i†辮示atr訛牌と躍F貯総Lea開
)V was apparentty obtained after cisterra

rni‖ ion and was negotiating a transfer Ofthe

襦認器部釧:「tざ:こに諾私:冊躍
dy

幹1蜂榊離i醜常
srOr its pし rchase rights cOuid not be verified

Despite he greater cm tt he ttaseさ
gilЧ「謎t七謡鼎B怒,協瑞ほn ov針
additional omce spacet due to the estimated

〕nced above,(〈ЭIB RepO武 ,p.1.)As stated
riease‐ toく)wn agreementwvi‖ insulate the
〕ased orice space.It should be noted that

ment― estimated by READ〔 ReaI Estate
〕20‐ year terrn― rely On an estimated

market rate for renttng similar ottice space downtown."(′
bねた)

。mceR鮮鴨辮亀紹鷲1胤!:銘尾糟批慧尾老s紀用盤:irttF紀!諾e
,butthatit was unaware ofthe extent.
rthe OIEⅢ Repott mention thatthe
the extentthe City's starf repOtts discuss

epOtt cited is the 201 6 Propetty COndition

,ummattzed as foIIOws in the September 9,
2016 Star Rep。「ti

需轄純魏鞘船擬鞘1禅F前

穏潔雷〒s酬」階縄器肥晶
h的にfaclual肘載。りt as dttussed脆『h tts MOmorandum.Fo「
ontemplating a transrer Ofits purchaso「 ights tO the City when it was

nego“aung with the rormer Owner,why did R agree to a restttction on such a transrer?

IRV“ 4812・ 3657‐ 7721v3



DRAFT MEMO
Ap耐17.2020
Page 9

Evidence of On_gOing rnaintenance was Obsettd."The previous

occupant,Sempra Energy,was『neticu10us in thetr matntenance and
care Ofthe prOpetty Overthetr several decades Of Occupancy.in factt
the PCR estimates thatethis sitets estimated remaining usefuHire(ERUL)

報ζ特苺盈総 iEr肥 l?躍出習礁13黎胃監用器川:弓潔き与
deferredroutinernaintenancethal誌

ir需:きィ:紹杵:亀Pilillil比recorn,nendation fOri『nrnediate re
ctean,caulk and pressure wash the exterior ofthe bu‖

ding.

(Starf Repo武,p.4 temphasis added〕 .)

No other reports cOncerning the cOnditiOn ofthe property are cited,and no Other

comments On that subiect are madeain eith

i notidentify any obMOus items or deferred
routine rv村 aintenance that warrant mention.11

ヽ

Againstthis backdrOp〕 bOth the Star Repott and the oIB RepOrtrecornrnended
approval ofthe Lease Agreement,conctuding thatit wOuld ultirnatety save the City

Ы紫:∬Rイ,「溜.畑舗!吊s程見Z濡:;舌 :二評紹研g吾井烏留t階離孫ふt,

鼈酪 ギ報 観1骨絲き篭〓♂鶏Ⅲと古デ」岳踏潔F預塁!息ゴl予 ;きと打

柵 帥灘躙ぞ
r

話ぎ::11訛肥背:::RサFttSClosures呼 0載erra ttgattn5 among otheA肘 ngst

B

七
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ittS&累
瑞
賦

o fo‖ Owing sub_sections Of this
Memorandum.

The 2014 ReDOnS

In 2014,a series OfrepOrts On the Property were issued forthe purpOse or

継照鳥躍鮒i協:!i盤 1岳乱翠亀帯とh略lr詔糟 龍B薪陵i碇灯H奨:随
e

脇紺す総 肥解
随b朧七銘黒普ボ:与肌跳瑞 t解群

『
生
欄 贈 響

綸 寵楷尾S継総ご:隅:鰍舘〒!宅をi♂

即I鞘:|:4'挫襲螂 澪離 輝  eII as
i沼鮒鮮iぎ1解甘黒3:魂世鶏冒尾乳鷲承潔二鷲:二lttγ)bmmか

n he
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辮饂脇鰐:留:錦封評帥辟軽  辞vast ma,ority orthese sectiOns ended

maintenance were observed.Routine maintenance orthe icOmponentin
quettbtt wⅢ be requred Overthe evattation呼西Od・‖

I件阜饂 誕幣:!苫苦}許 :|二二晶ド〕瀧イ紀:を記と寄慧途馴程昇1胤ch

記器
'1猛

1抱思ふ:辞職孔】liddedlう h』SO‖試ed asbesЮs as anいod tts∞ pe
2守

靱 S解隅 1瀧緒 尾理漏酬 綿 紹 缶牌

呂認 F渾
電柵撻揺解:隅尾幣溜V路繹響

a

“Due to the age OFthe su bieCt prOpetty building,there is a potentiaithat ACMs
[aSbeStos‐ containin g materiais〕 are present, According tO a prior report,an
asbestOs suⅣ ey completed atthe subiect property in M ay 1989 1dentified
on‐site friabie sp ray‐on fire proofing,acousucal p opcorn cei:ing finishes
and pipe eibows as asbestos cOntainin g.Based on the presence oF ACMsi
AEIrecommends the pro petty Owner develop and irnplement an Operattons and
Maintenance(o&M)PIa n forthe s ubieCt prOpeny which stipula tes the
identittcation,assessmenti repai「 and rnaintenance of bu‖ d ing『naterials tO
protect the health and sarety ofthe building occu pants:visitors tO the sitet and
the envirOnment ObseⅣed suspect ACMs were in good cOndition and are nOt
expected io pOse a health and sarety concern to the occupants ofthe subiect
property at this tirne.

〔emphasis add

ヽ

:RV,4812‐ 385′・7721v3
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ヽ

in additiOn to these conl『れents,this report frorn also cOntainedtin its Appendix E=
a separate Phase l Environmental site Assesement=dated July 14,2004,by lvI

紹ξ招講 配
・
古ltti:l雰監 淵 s,t招謎話認 良盤 歌 :Tms 2004 

ЮpOrlcottned

郡梃葛穏爛辮員帆郁播!MΥ粗 。s
ヨ巳堅担些.Ittdttt解 ;杵解拝ど:盈T:脇食

CMfЮm hese‖oors have been
ard assemb‖ es,bu‖ teup roofing

稿肌詔器堺1::I:T渋 :R」円:沼配粋説;:寅品就協I協 lttSe
reCO阿 1『nends thatthese rnaterials be rnaintained in good condition underthe

exisung Asbestos Operattons and Maintenance(o&M)PrOgram and keeping the

:と石::1翠巣F肝二硝μttF必訴
d・ "(App.E.2004 Phase l,p.1仲mphaSる

The 2016 ReDOn゛

in addition to the 2014 documents,the City=s due diligence f‖ es also contain the
repotts cOnl『nissiOned by Cisterra in 2016.These reports are important because they

問錦沼1再部器剤

'配

伊糀龍晰」訳席l肥1:i悪踪!と甜浮X盈需:素絲t。
any ofthe other due d‖ igence rnaterials in the City:s fiiest andt to the extentthe City
merely relied On the due ditigence conducted by Cisterra・ they in erect constitute the
City's own due diligence eFforts.

he B甜盈::1阜{::,4】 !男I:;彗ざ帝,S'苫:袢怒杞弓I怒鋼二忍給梶齢怒1 2019 and
l. A Phase l Environmental site Assessment,dated March 4,2016=by
Advantage Environmental COnsuitants,LLCi for CisterraoO

This repott states thatits purpose is to・ tprovide a prOFessional opinion on the

presence of recognized environmental conditions and Other suspect

B h add∬on,he 2016『 opOns』 sO ndude a Pre“mhary TⅢe RいoA・ dated Au9u試 3,20161 by ChicagO

r撰拝H::評 旱♀rムvailaЫe verSon tt htt rep甑 and he制 o前n9・PЮpetty Conmtt Repoだ taro tth
mark9d・ DRAFTr the cityts starf repotts refe『 to tinal such repOns Olthe same dates

:Rヽ′ユ4812・ 3657‐ 7721v3
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2

envirOnmental conditiOns in cOnnectiOn with the Sitei as they existed on the date

oFthe site inspection,and io recornrnend whether furtherinvestigation is

required:"in accOrdance with standard``ASTM・ 'practice rOr such assessments.

(Page l.)ConSistent vvith these standards,the ropOrt cOntains an express
excluslon for asbestOs(Page 4),and COnctudes as fO‖ Owsi

“This Phase l ESA has revealed nO evidence Of current recognized
envirOnmentai conditiOns in cOnnection with the Site.Addittonal
envirOnmentat assessment atthe Stte is not considered tO be warranted at
this ti『 ne.The apparent historical presence o負

,gas and Oil facility and

骨鰐 亀鳥駅イB洲駅:s骨]留潮
he sile tte consdeЮ d b be ttenti』
lnection with the Site that do nOt warrant

furlher investigation.AEC has identified no infOrrnation in regulatory records Or

otherinfOrrnatiOn sources that would lead us tO believe thatthe abOve reFerenced

historical uses oFthe Site have adversely impacted the Siteo Such potential

POnCems are cOnsidered to be miMgated by the construc“ on ofthe existtng

i馴稿糟繋君品乱‖亀
She ndudng he suЫ eranean parmng garagett Tage 22

ど鳥席忠舒燃鰍蒲sud脇払10t2田 6,by Advattage

与謎綿謡ださ:'昂B!鍬訴協,尾継嘴漏と器:I鴇胃:駕翠T招魂n hem
an associated estimated remediai cost.・ '(Page 5 iemphaSiS addedl.)

The report breaks the bu‖ ding down into apprOxirnately 30 different cOmponentsi
and evttuaЮ s each cOmponen『 s need宅

と尾肝弼ЦttiSFI骨堺lRBてと話よ酵哲Ч滸ぎ甜
e

vast ma,o両 ty Ofthese sec“ Ons end with(
gOOd cOnditiOn and requires few Or no improvements Or repairs,Meanwh‖

e.the
report cOntains nO substantive rnention of asbestos.

抵品鷺輩謎 隅 隅 錦i靱!辮 i離鮒 縣輔試誓掃瀞脚劉欄爛鮒とn帥甑e constttmtt mlco Of he exlentte
presence or asbestOs On the Propetty.
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S frorn 20M and 2016ithe Cityts due

,torical documents relating io semprats

Ds.These documents span from 1993 to
es Forthe abatement work(many of which

B品沼と言亀早とIIR具,た瑠粛せP「!絆誌Tli袷獣F議稀た詔認き∴:,:Ⅲ評
研

,」轡k二撃ど矯古繋
'ti:電

:鰍岳遣盤 マ出ぜ簡呂認9胤 Bを13早掃譜話鶏。碍
i跳艇::,1肥刊

t肌
鶏淋ユt躙縄:溜緒路線尉絡席綿nttd

notes that are difFicuit to decipher.

For someOne ttting to deter『 nine whether asbestos has been completely
abated from the Propetty,Orfrom the floOrs tO which a given set of dOcuments
relates,these records are oftittie use.TO the extentthe records can be deciphered,
they genera‖y contain r10 surnfnary ofthe required abatement activities or conctusive

statements regarding the conditiOn ofthe Property atthe conctusion oFthe work.At
most,the reports Occasiona‖ y state thatthe abatement e「 orts were completed within

挽干:旱翠:導輩」をm∴盤ζ猥%田刑盈,lnconduЫ
vettand′ Or h試礎sms

綿 訛機龍ζ訴出塩 汗脇 ど溜
「 締
靴蜘檸
的

Propetty fo「 Over 20 years,such that an investigatiOn as tO the current status of

筆盤贈牌蔦軸胤脚誂辮絆ra Energy,and entitied“Asbestos Records―
lation states that the records enciosed

招理化寵謂鶏処絲猛雉召:浄紹:首il線留!iSi:常Stttbettos削
Ⅳeぃ

1l This certincatiOn is,in turnt aHached tO a letter,dated July 30.2015=rrom sempra Energyto an

individual at“ shapery Enterprisesl"stating:“Attached are the asbestos invontOry『 ocords for the ro「mer
Sempra Energy Hoadquarters Bu‖ ding Iocated lol Ash St.,per you「 request."

ヽ
IRV,4812・ 3657‐ 7721v3
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器韻礁1郎連1凝とi郎理輌娘:郷掟1穐Rhe
l. The nrst nOte is enutled‖ 101 Ash Street(aS Of 07.19.16)Due Ditigence Docs
Provided to Cisterra..'It lists a‖ oFthe documents listed in Footnote 5 oFthis
Memorandurnt above,as we‖ as a‖ Ofthe documents discussed above underthe
heading“ 2014 Reports."Based on this nOtetthe City appeared to have these
documents by atleast July 19:2016.

2. The second nOte is entitied“ lol Ash Street(aS Of 09′ 12′ 16)Due Diligence
Docs,"Itiists the documents from the first notet and adds the Property Condition

RepOrt and the Phase l Environmental Assesttent cornrnissioned by cisterra in
March of 2016(atthOugh itidentines each Ofthem as a“ DRAFT").BaSed on this
noteithe City appeared to have these documents by atleast September 12.

2016(whichi nOtably,is anerthe septembe「 9=2016 Star RepOtt reconl「 nending
the transaction).

3, The ttthird"note(unlike the other mo:this One is undated)is entitled ttlol Ash

Street Due Diligence Documents Provided by Cisterra to City oF San Die9o."it

lists a‖ ofthe documents from the nrst nOtet and adds(a)the PrOpeny ConditiOn
RepOn and the Phase t Environmental Assessment cOrn『 nissioned by cisterra in
March of 2016(which are no longeridentWied as“ DRAFTs"),(b)the Appraisal,
(C)the Bov,and(d)the hiStOrical asbestos‐ abatement records frorl Sempra
Energy.

Assuming this OFicees interpretation ofthese notes is correct,they provide a

招懇無 阻
g憮
黒珊 酷 」踊 lィ稲 :祥:漑 亀とこ」:ぜ:緒 t出寵 ぎ織 世

`unciear as to、 ″hen the documents added in that note were received by the City,In

闇 も喘;ぎ
1路
;茫譜£「郡 :‖:1社冦監ζ:彗

ed°Cuments were prO胡 ded to the city,
iated reprOSentations of the providing entity・

remain open questions.

′′′

′′′

七
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Ⅲ. ANALYSIS oF TRANSACTIoN HISToRY

A, standard Due DIIiqence items

隅1鏡を哲1瀧唇雛鞄部観4即機1螂幣
咄

putthase orlease■
0‐Own ransamOn were転

魅怒ユ指i富塁l!廿;評畢二R毬総ζhdCertainly,there rnOre potential documents i

l昇ほ君招イ群Tと:景亀1訛F純落譜R繁ず
mettS d° nd seem b be pemnent b hb

脇ljttR譜常溌鞘!i:守F:iま
d

n Of that list,the primary deFiciencies in the

lts appears to be(1)the Cityts faiture to∞nsider cOm雨雨。耐ngits Own ettЮ nme獣
篇ぎssPすさ亀冊ぎ辮i評釈:g淑昭:イ8駕::淵緒絲繁

補怒l愚協呉把R電き鵠 翻潔tr醜haCity's fa‖ ure to fo‖ Ow_up on the ava‖ abi4

巡饂 七,と綿路:脇と締ボ協♂鰐駅鮒 1ど8,瑠FIf
需:群昂llttePЮ

penyandhe‖kdy erem dttuttng he Propetty面 h

oЫahttt!銘i紹
hdt he typic』 lisl σ due m咆 en∵ d∝umenls a pЮpetty purchaser

・
Clだ:諾喘ξど協::協 .T『

酬雨nary¬ue RepOrti daled Augus1 3,2016,by

・
脇 TttЫ

e∝鰤 ぬ J∝側陣随H∝ 鰤 ∽Ю of oc∞ panct tЮ d July a

o  Copies of any zoning Ortand‐ use approvais,and any ava‖ able repOns
concerning zOning cOmpliance(zOning and Site Requirements Summary,dated

lRV M812‐ 3657・ ′721v3
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●

0

November 26.2014i by the PIannin g&Zonin9`cOrporatiOni for WashingtOn
Capital Management,Inc.).

乳iIとむ帯馬肥r‖モ∴をボ継総と干ゲ拙イ
艶n団∞°Land飩Ⅳeying md

瑞ittll];I駕乳il!tκttR君記;精s!ど

“

鰐!躍:駕協部争賠
嗚

present here,to the extent availablet as part of the tiarchitectural plans"in the

Cityts due d‖ igence Files.)

Property tax b‖Is for the prior three years(included)。

The legal description OFthe prOperty(inctuded)。

Selleris third‐ party appraisals(induding(a)the Appraisali dated August 12,2016=
conducted by F.DaMs Real Estate,for cisterra・ and(b)BOVt dated September
1212016,prepared by JOnes Lang LaSa‖ et k)「 cisterra).

Se‖ er's third‐ patty propeAy repOns,including property‐ conditiOn repOtts,
envirOnmentat repotts(Phase l and Phase l卜 assessmentsi mold or asbestos―
abatement reports and tests),SOWS testst engineering reportst terrnite studies,

and sirnilar records.

齢酎齢電鞘慇蔀擦穐尊|1赫郡!憶識
洛::1監跳脇縄肥懇雷駕とヤと認]足をFIF訴!雷儲碍記r解

2004

asbestos‐ abatementrecords from Sempra,Itis unknown whetherthere are other
repotts regarding the PrOpetty that were in Cisterra's possession but were not

provided to the City.

Aithough obtaining these repo「 ts from the se‖ er′lessor was cOnsistent v萌 th
standard due diligence practices,the City‖ kety shOuld have co阿 WniSSioned
its own property‐ conditiOn repoAs in IIght Ofthe strong excutpatory

鶏 紀 器 潔 i猟

“

R認惚 早:璃 駅 附 黎 鰐 L写稲 洗 t孫襴:朧戦 齢 J鴨
HazardOus Materialsい ),and the nature ofthe sale and cisterrais rOle as a rnere

t・

rniddiemanW in the transactiOn.
七
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●

Moreover,

Assuming City star received and had the
oppOnunity tO review the re pOns frOn1 2014 and thO sempra abatementrecords

(and the Appraisali which aISO『れentioned the histori cal presence Of asbestOs on
the Propetty)priOr tO the Lease Agreement,city staff had suricient
infor『nation to rnandate cond ucting a ttPhase II Environmental
Assessment"Or other a pprOpriate analysis tO review the Pro peAy fOrthe
fu‖ extent of asbestOs, for a prudentinvestt gation of the transaction.This is
patticutarty true in light Ofthe Phase t as sessment fro阿 1 2014 that stated as
follows wtth respecttO the evaluating the effect of potential renOvatiOn activities
on the PrOpenyt which Bu rke is inror,Ⅵ ed the City pianned here:

“Due to the age Ofthe su bieCtpЮ pettybuildin3.there is a pOtendatthat ACMs

[aSbeStos‐ containin g materiatsl are present.Accordi ng to a prior repOA,an
asbestOs suⅣ ey cOmpleted atthe s ubleCt prOpetty in May 1989 identifled
on‐site friabie sprayon fi reproOfing,acoustical popcOrn ce‖ ing finishes
and PIpe eibows as asbestos cOntaining.Based on the presence of ACMs,
AEIrecommends the property owner develop and irnplement an〈ЭperatiOns and
Maintenance(o&M) Pian forthe su bieCt prOpetty which supulates the
identification,assessment,repair and rnaintenance Of bu‖ding rnaterials tO
protect the health and safety ofthe bu‖ ding occupants,visitors to the site,and
the envirOnment. ObseⅣed sus pect ACMs、vere in goOd cOndition and are
not expected tO pose a health and safety concern to the occu pants Ofthe
SubJeCt prOpetty at this time.

"(PhaSe l Environmental Site
Assessment,dated Novem ber 26・ 2014i by AEI Consultants Environmental&
Engineering seⅣ icestror washingion Capital Managementilnc,,pp.ili_iv,and
30‐31 temphasis addedl.)

Any third_party agreements applicable to the ttpettytinctuding any teases or

seぃvice contracts,and an accounting Of any owed amOunts underthose

:綽消事重劉瀞踏瀞赳騨寵辞鞘
針e

IRV M812・ 3657・ 7721v3
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B. 

• A copy of any pending claims relating to the property. (It is unknown whether any
such claims exist, but none appear to have been provided.}

Analysis of City's Overall Transaction Review

..

Separate from whether the City compiled the standard due diligence documents
and/or conducted lhe all prudent investigations, the history or the transaction gives rise 
to larger issues concerning the propriety of the City's overall review of the transaction, 
and whether the City operated sufficiently independent of its lessor/seller, Cisterra. 
Some of these issues cannot be fully addressed until additional documents and/or 
information are obtained from the City. 

First, there is the question of why the City chose a lease-to-own option over the 
purchase option, which would have saved the City at least $17 million. The rationale 
provided by City staff in the available staff reports is incongruous and raises questions 
on its own. For instance, if the former owner offered the Property to the City for $100 
million, how did Cisterra so easily obtain a purchase price, in that same time period, of 
$72.5 million? And in light of those competing offers, why didn't the City simply explore 
out-bidding Cisterra? These unanswered questions make the necessity of Cisterra's 
involvement in the transaction (which appears to have been similar to the role or a 
broker) appear to be doubtful at best. 

Moreover, according to the OIB Report, Cisterra had a non-binding agreement 
with the City to transfer the Property to the City before Cisterra had finalized is 
purchase agreement with the former owner. If !hat woo the case, it seems particularly 
plausible that the City could have negotiated directly with the owner of the Property, and 
makes the necessity of Cisterra's role in the transaction even more doubtful, as Cisterra 
ultimately merely negotiated to purchase the Property on the City's behalf. Furthermore, 
if Cisterra knew it was contemplating a transfer of its purchase rights to the City when ii 
was negotiating with the former owner, why did Cisterra then agree to a restriction 
on such a transfer, which is the only reason cited by the City for not ultimately 
proceeding with the purchase optlon?'2 One answer to that question is that Cisterra
did so purposefully to ensure the City was saddled with the more costly option of 
leasing-to-own the Property. 

'2 As noted above, Cisterra's purchase agreement has not been provided, which disables this office from 
confirming that restriction. In general, however, a restriction on the transferability of properly or purchase 
rights is rare, and is considered against public policy, which favors !he transferability or real property. 

IRV 114812·3651-7721 v3 
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\, 

Overall, these facts give rise to the impression that Cisterra was being offered, or 
orchestrated events to ensure it received, a better-than-market deal, and/or that the City 
simply relied to its detriment on the representations of Cisterra, without confirming them. 
Indeed, despite the City's potential ability to simply purchase the Property directly from 
the owner, and the apparent lack of necessity of Cisterra's involvement in the 
transaction, the end result was that the City is leased-to-own the Property from Cisterra, 
for which Cisterra made a substantia profit merely for acting as a conduit. Moreover, it 
did so only after Cisterra effectively agreed to purchase terms that precluded the City 
from acquiring Cisterra's purchase rights. 

This impression is further underscored by the "due diligence" documents 
obtained and reviewed by the City for the transaction itself. As noted above, &[ of the 
contemporaneous (i.e., 2016) reports in the City's files were commissioned by Cisterra, 
presumably as part of its own due diligence to purchase the Property from the prior 
owner. In contrast, the City appeared to commission none of its own reports, and 
instead relied exclusively on those of Cisterra, which could have been deficient-and. in 
fact. were, at least in its failure to review the PropertY. for asbestos. 

\, 

Although it is customary for a purchaser to rely on reports provided by the seller, 
a contract containing strong exculpatory provisions against the seller's nondisclosures 
(such as the Lease Agreement here) generally necessitates that the purchaser 
commission its own reports for confirmation. The City should have llkely have done 
so here, rather than relying exclusively on the reports commissioned by Cisterra. 

Moreover, this exclusive reliance on Cisterra, and the use of Cisterra as a 
"middleman" to obtain the Property from the prior owner, creates an additional 
problem-it acts a potential liability shield for both Cisterra and the prior property owner, 
for which Cisterra acts as an effective "buffer." For instance, if Cisterra claimed that it 
was ignorant of the presence of asbestos on the Property (which would likely shield 
Cisterra from liability for nondisclosure), there would be liltle the City could do to 
disprove that ignorance, because Cisterra never occupied the Property and may have 
paid little attention to the due diligence documents given its plan to simply transfer the 
Property "as is" to the City. Indeed, Cisterra's limited role as a temporary transferee, 
together with the strong exculpatory provisions in the Lease Agreement, would 
have specifically disincentivized Cisterra from conducting a proper due diligence, 
so it could remain "deliberately ignorant" of the Property's condition. 

\, 

In contrast, had the City purchased the Property directly from the prior owner, the 
City could have known, based on the prior owner's long ownership history, that the City 
could obtain a full and complete picture of the Property's condition. Moreover, the City 

IRV 114812-3657,7721 v3 



ヽ

継H選脇鷲ざ七認認招塁階w::r myσ hed鵡w∝ w針"随dettde針
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帥y

Fina‖ y,the lack Of mentiOn OF asbestOs in cisterrats 2016 repOrtstin contrast tO

the substantial mentiOn ofitin the above‐ re

Mosttikelyi the presence ofthe 2014 rep。
「ts in the City・ s hies,tOgether v萌 th the

August 2016 appraisal,would be seen as adequate nOtice to the City ofthe cOndition of

洛:鍬隅却試幣紀招:温縄『辮乙甜:),穂l跳識,鵜enhe
鵠保逐::贈と討旱:牌錨路淀v忌汗諾!召 :・だ辞怒守|どf配岳譜愁私よ誹ir
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X路獣:t篇爵鎚
r詔
岳撃と盟「:1胤尉T惑齢if艦監謡計埋IEi

materiaI InfOr『nation regarding the existence of asbestos on the Propeny.

Obtaining answers to the above questiOns wOuld require that Burke be provided

E簡,協協:絆解糀脇l認ぎ陥
詞be ttn heO岬o武u前y Ю tte訳
action―…patticularty=the staff who interacted

with and received the representations of(〕 istorra prior tO the Lease Agreement.
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C.

Due D‖iaence

部躍 脇階脇捉処R盤矧聰総r線I隅肥盤 ∵
1.    The City does not appeartO have fo‖ ovved up on the ava‖ able inforrrlation
concerning the presence Of asbestos On the Property with a rnore deta‖ ed
evaluation of that issue,such as a Phase II Environmental Assessment or

sirnilar evaluation of the fu‖ extent Of that hazardOus rllaterial.
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2
鯨甜蘊眠き総 燻 拙駅

監happetts ha he oり dd nd
st one repon in its pOssession確gattng asbettOtt which spedncぎ
鰈潔器踪とF古!脇〔評

'

asbestos suⅣ eyt'priOr iO any I`demo

The reportin question is the Phase l Environmental site Assessmenti

dated November 26,2014,cornrnissioned in retation to a 2014!莉
o「tgage

toan on the Propetty.AIthough itis unclear whO provided this repott tO the

City,the City's"Due Diligence Docst'noteS shOw thatit、 ″as likely in the
Cityts pOssessiOn as oF July 1 9,2016.Tne report stated that]``II〕 n the
eventthat bu‖ding renovation Or demO‖ tion activities are ptanned,a
tho「ough asbestos suⅣey ls requtred...priorto demo‖ tion or
renovation activities that may disturb ACMs[aSbestosモ Ontaining
mate‖als]."(PageS iti‐

",and 30‐
31 temphasis added〕 .)

The Star RepOrt and the oIB RepOrtindicate thatthe City planned to

make tenantimprOvements tO the Propetty aner acquisition――in facti that
these impЮ vements wOuld be paid forin pan by Cisterra。

(St3ff Repo武 ,

pp。 1:4i OIB RepOnt p.3.)ThuS,the City came direcWy within the
recornrnendation Ofthe 2014 Phase l assessment,and the City should

the「efore have conducted the detaWed asbestOs suⅣ ey thatit suggested.
The City did nOt dO sO,andっ in our understanding,it、″as in the course of
the City's remodet work thatthe extentも F asbestos was discovered.

The City did not cOrnrnissiOn its own propetty― condition repOrts and
environmentat assessmentsi and instead relied exctusivety on cisterats
due d‖ igence documents and repotts,despite the strong exculpatory

:駅 を,:Rよ吉:路鷺 :盈摺 吾緊俣乳招 鷲尊解 齢 if猪転 葉 席 協悪 he
extont Of HazardOus Materials on the Property on the City)and CiSterra・ s
role in the transactiOn as a rnere“rniddlemant“ which disincentivized
Cisterra fronl cOnducung a thorOugh due d‖ igence review.

We are unable tO cOnfirrn whether City star reviewed a‖ ava‖able reports
in the Cityts due diligence ttles prior tO reconlrnending tO the City Council

thatit approve]and priorto the City Counc‖ approving,the Lease
Agreement,

We are unable to cOnfirrn whether City star requested the fu‖ available
due diligence docurnents(suCh as the available property‐ condition and

3

4

5。
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堤 献 辞 盟 照 農 部 深 躍 星 S瑠 牲 XきとIH」鵜 きES AND EACH ttRT THEREOF・次S
ISh ANDい WHEREIS".LANDLORD SHALL NOT BE DEEMED TO HAVE MADE AS OF THE
EFFECTiVE DATE,AND LANDLORD HEREBY DISCLAIMS,ANY WARRANTY OR
REPRESENTATIONI EXPRESS OR IMPttED OR OTHERWiSEt WiTH RESPECT TO THE

諸解ぷポ∇珊品綿灘誰翻湖辮靭鞠 ;辞鳥RAS TO THE QUALiTY OF THE MATERIAL OF
LANDLORD'S TI「 LE THERETO OR OWNERSHIP THEREOF OR OTHERWiSE:lT BEING
AGREED THAT ALL RISKS INCIDENT THERETOtEXCEPT AS OTHERWISE SET FORTH
HEREIN.ARE TO BE BORNE BY TENANT.IN THE EVENT OF ANY DEFECT OR
DEFICIENCY OF ANY NATUREIN THE PREMISES OR ANY PROPERTY OR FIXTURE OR
OTHERITEM CONSTITuTING A PORT10N THEREOFj WHETHER PATENT OR LATENT・

思縣きI脚腑 榔 謡程冊 幣踏4糊SSttξ七
!館紳 滸

解BEEN NEGOTIATED ANO AREINTENDED TI
NEGATION OF ANY WARRANTIES BY LANDLORD,EXPRESS OR IMPLIED,WITH RESPECT
TO THE PREMISES OR ANY PROPERTY OR FIXTuRE OR OTHERITEM CONSTITuTING A
PORTION THEREOF:WHETHER ARISING PURSUANT TO THE UNIFORM COMMERCiAL

旧紹 8:罵『 台吼 沼 廿 ЦttP°
R HEREAFTER N EFttCT OR OTHERW託

麟  醜爛郎赫鶴辟ind,ord,and any:れ ember=pattner〕 o帝 icer,
o『 or assign of Landiord(cO‖ ectivetyl the

七

environmentat repOrts)suffiCiently in advance ofthe City's cOnsideration of

the Lease Agreement。 (For instancet thO・Due Diligence Docs"notesi
reFeronced abOvet shOw that many impOrtant documents rvlay not have

been obtained untit aFter sta打 ls recornrnendatiOn For apprOval had been

made。 )

6.溜
lisおB尾雷I無尾継H:♂澪IF黙路缶I評lttcsI解消;溜牝温′
ownert and considered hOw its"non‐ binding agreementit with Cisterra
incentivized cisterra to agree tO terrns with the forrner Owner that

prohibited Cisterra frOm transferring its purchase rights tO the City.

IV. EFFECT OF EXCULPATORY PROVISiONS

靭券葬呻盈猟韓綽l註縄
t軸
綽IS員曲静怒
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defined to include asbestos} and the City's responsibility for determining the presence of 
such materials on the Property. 

Despite such provisions, a seller has a common law obligation to disclose any 
facts within the seller's knowledge that materially affect the value or desirability of the 
property, if the seller also is aware that those facts are not known to the buyer or within 
reach of the buyer's "diligent attention and observation." (Lingsc/J v. Savage (1963) 213 
Cal.App.2d 729, 735.) This duty applies in commerciau as well as residential real estate 
transactions. (See Stevenson v. Baum (1998) 65 Cal.App.4th 159, 165.) 

Under this rule, an as-is provision in a purchase agreement will generally only 
immunize a seller from defects to real property that are visible to or observable by 

the buyer. (Lingsch, supra, (1963) 213 Cal.App.2d at p. 742.) In contrast, however, an 
as-is provision does not immunize a seller who, through fraud or misrepresentation, 
intentionally conceals material defects not otherwise visible or observable to the buyer. 
(Shapiro v. Hu (1986) 188 Cal.App.3d 324, 333-334.) Similarly. ·'where the seller knows 
of facts materially affecting the value or desirability of the property which are known or 
accessible only to him and also knows that such facts are not known to. or within the 
reach of the diligent attention and observation of the buyer, the seller is under a duty to 
disclose them to the buyer." (Lingsch, supra, (1963) 213 Cal.App.2d at p. 735.) 

With respect to the release, "[a)s a general rule, a release, indemnity, or other 
exculpatory provision is binding on the parties and enforceable as long as it is clear, 
explicit, and comprehensible in the essential details. The provision, when read as a 
whole, must clearly notify the prospective releasor or indemnitor of the effect of signing 
the agreement, and be 'clear, explicit, and comprehensible in each [of their] essential 

,. 

"Landlord Parties") ... for any cost, loss, liability, damage, expense. demand, action or cause of 
action ("Claims") arising from or related to any matter of any nature relating to, and condition 
of, the Premises, including any latent or patent construction defects, errors or omissions, 
compliance with law matters. Hazardous Materials and other environmental matters within, 
under or upon, or In the vicinity of the Premises, (Emphasis added.) 

•• Section 1(a) states:
The Premises are leased to Tenant in their present condition without representation or warranty
by Landlord and subject to the rights of parties in possession, to the existing state of title and to 
alt applicable legal requirements now or hereafter in effect. Tenant acknowledges that it Is 
sufficiently familiar with and knowledgeable about the physical condition of the Premises, 
including any elements of deferred maintenance or the presence of any Hazardous 
Materials and is not relying on any representation or warranty by Landlord with regard to 
the condition of the Premises, and Tenant finds all of the same satisfactory for all 
purposes. (Emphasis added.) 
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ま雫比卦E:PT‖,損器清封l.Fg封
耐仕aud liabilkyttExc』 pЛott dauses generall卜 1

Howevert a princIPat who utters a ralse statementis nOt retieved ofliability rnerely

l or exculpatory ctause.・ tメ

lヽl contracts、″hich
to except anyone from responsib‖ ity for his
ropetty or anOtheri or violation oflaw,

9olicy Ofthe iaw.・ '(ciV.COde s 1668.)in

,9ates a contractual ctause exempting a
patty from responsibility for fraud or a statutory violation onty when a‖

or some ofthe
elements ofthe tort are concurrent orfuture events atthe lime the contractis signed。

Contrariwiset we hOld that section 1668 does noi negate such a ctause when a‖
the

elements are past events.“
(s′ 59ととCy.yar,e′ Ⅳar,9er ver,rt"「estととC(2018)29

Cal.App.5th 146,148 temphaSiS added〕 .)

ha前謡階協ξЬ滑名:R,惚召t『祀転認計躍1私:ざ魂鹿iΥ!叩焉∬路曝
negligent misrepresentation cannot be relieved Ortiability by any integratiOn or

重ユ静軒狛蓄渾且1謎
耳ぎ協鳩M将咄 i鰐胤賂 路r洗創胸

in tight ofthis lawi although the terrns ofthe various exculpatory provisiOns in the

i:写RLЧ認 と:岳:鶏:X制昴,錦;li彗獄篤謂冊:L:き鮒ぎ瑞 ittn
thattheso prOvisions wOuld prectude a finding Ofliab‖ ity on the part of Cisterra.
Undoubtedlyithe cards are stacked againstthe City in this regard=in thatthe ava‖ able
documents suggestthat,at the tir▼ le the Lease Agreement was approved:the City had

,綿篤 落〒留 εとき 絶;痛 紹 i腿 イ橘 脇 省 :廿需:踪I)冊 紹 絶晰 ytt he
status of asbestos on the Propeny such as to puithe City on nolice that additional

investigations shOuld be perforrned in due prudence。

Howevert under the right set offacts,which could be revealed through further

review ofthe cornrnunications between the City and cisterralinctuding the tirning and

illi訛ぞ P斎 届 譜 響 紀 器 塁どI:よ群 鴛 ぎま留 岳
t私

捧 龍 辞 私摯 諾 ξ留 茜 露 by
Cisterrats March 201 6 propetty repotts,it cOuld be the case that(3isterra's disclosures

惑:t紹昭瑠椒二野再脇 R涅巽氣漏μだ繋需幣悩蘊を常SYngttSebhattmybr
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R比乱砕認:肥熱 ξ陶 紳 肥樵澪脇 録鮒 r記綿
d

A.  QuestiOns

y oF Cisterra:s purchase agreementw萌 th the

誕1駅器規熊1繹評
2,    Do we have a cOpy ofthetinon_binding Lgreement‖

bet、″een Cisterra and
the City referenced in the OIB Repon?(oIB RepOrt,p.2.)What are its
terrns?a拙紹需鰍i襲‖珊縄機芦Cisterra entered into the abov(

解と駕鮒苦駐鵬品i:H丁

増蝿ミ導班¶静写敷鱒
'

,propetty frOm Cisterra after it cIOsed,or
negotiating directly with the forrner owner fOr a higher price?

ron″ard with its Own purchaset what was its

厨湛訂1認『ぽ露潔響咄l招恕辮
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tr cisterra had mOved

intended use fOrthe si

intended use,Or did it

transfer iO the City?

5

6

7

七

Was any due劇咆ence perfOr男 ,専
細 ;d tt by he。

リ
independent Of whatit received

VVho at the City was invOived in interfacing with cisterra and′
Or evaluating

the inforrnation provided by cisterra?
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B.

8.諸
言耀漏欝熾亀!半ギ1謡千:き:瑞記鳥譜穂辞岳温肌i帯梶乱1偕

nce

tilose documentst and what communicattOns accompanied them(eXher
oral or wtttten)?

a地
職承tl撤紹罐脇誘駕殺隅搬

S

肥評記焔:,鍵丘詭:2脇駕;°
f2領 6tand o)k may ntt have rece"ed
lt documents until as even tater,A‖ of

総Rttζ蘇£:Z梶踪諸出

南酪照螂 ;辮
sta打?

D2cu『Bents Recuested

l.    The City Councitresolution approving the Lease Agreement.

乞
節鞘解絆 詔潤 許忌齢紆鞘 部解砦撃器su

& The mettng ttn雌 brtt me前
:新Ⅶ![鮮

e Lette tteemm wぉ
agendized fOr cOnsideratiOn by th(

4.    cisterrats purchase agreement vvith the fOrrner Owner ofthe PrOperty.

儀
隅悟k!留P,s温冊lt出

∝n9的確師dthe Oり碗Юnced h
α
紳職押棚榊柵樹

7.    A‖ written cornrnunicatiOns between the City and the prior owner ofthe

Property relating tO the Propetty o「 the transactiOn.

L
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3.   A‖ intemat written∞mmunicatiOns atthe City relaung to the P「
Operty or

the transactiOnt

a 
合性消ぞ将l:lttЦ解貯弼穏4配討Tandhe"針側ner J het  
端録母響騨騨盈鷺滞紐Ve

ll・

脇  {胡需隅呂路ζ諸爾緒剛 襦::瀾寵乳‖悪ュ鴨:ryha

We took fOward to receiving frOFn yOu the answers to these questions,and the

総紀;:漠綜laveЮ
quetted,so h試隆can pЮ萌de々u胡h adddon』 attyds研

Thank you
L

も
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